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Before: B. FLETCHER, THOMPSON, and BEA, Circuit Judges.

Johnny Cordova appeals the district court’s denial of his 28 U.S.C. § 2254

petition for writ of habeas corpus.  This court issued a certificate of appealability

permitting Cordova to raise the following issues: (1) whether his counsel was

ineffective in advising him that the prosecution’s plea offer would remain open
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indefinitely, including whether Cordova was entitled to an evidentiary hearing on

the issue; and (2) whether counsel was ineffective for failing to investigate or raise

the issue of whether Cordova was subject to vindictive or selective prosecution. 

We vacate the district court’s denial of the first claim and remand for an

evidentiary hearing; we affirm the district court’s denial of the second claim.

A. Plea Offer

“We review de novo the district court’s interpretation of AEDPA standards

governing the grant or denial of an evidentiary hearing, and we review for abuse of

discretion the district court’s ultimate denial of an evidentiary hearing . . . .” Earp

v. Stokes, 423 F.3d 1024, 1031 (9th Cir. 2005).  “[F]or a post-AEDPA petitioner to

receive an evidentiary hearing in federal court, he must first show that he has not

failed to develop the factual basis of the claim in state courts . . . .”  Insyxiengmay

v. Morgan, 403 F.3d 657, 670 (9th Cir. 2005).  “Then he must meet one of the

Townsend factors and make colorable allegations that, if proven at an evidentiary

hearing, would entitle him to habeas relief.”  Id; see also id. (quoting Townsend v.

Sain, 372 U.S. 293, 313 (1963) (articulating six circumstances under which a

habeas petitioner is entitled to an evidentiary hearing in federal court)).

Here, Cordova did not “fail to develop” a factual record as to his ineffective

assistance of counsel claim because his state habeas petition was summarily
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dismissed by the state courts prior to the stage at which an evidentiary request was

required.  See Williams v. Taylor, 529 U.S. 420, 432 (2000) (noting that under

AEDPA, “a failure to develop the factual basis of a claim is not established unless

there is a lack of diligence, or some greater fault, attributable to the prisoner or the

prisoner’s counsel.”); Jones v. Wood, 114 F.3d 1002, 1012 (9th Cir. 1997)

(rejecting government’s argument that petitioner was not entitled to an evidentiary

hearing because he failed to develop the facts at the state-court level since

petitioner was never given the opportunity to do so).  

Because, through no fault of his own, Cordova was not afforded a full and

fair opportunity to adequately develop material facts, an evidentiary hearing is

required if Cordova has alleged facts that, if proved, would entitle him to habeas

relief.  See Insyxiengmay, 403 F.3d at 670-71; see also Townsend, 372 U.S. at 313

(holding that an evidentiary hearing is mandatory where the material facts were not

adequately developed at the state-court hearing), overruled in part by Keeney v.

Tamayo-Reyes, 504 U.S. 1, 5, 11 (1992) (holding that in such circumstances

petitioner is not entitled to an evidentiary hearing unless “he can show cause for

his failure to develop the facts in the state-court proceedings and actual prejudice

resulting from that failure”); Earp, 423 F.3d at 1032 (“[W]here the petitioner

establishes a colorable claim for relief and has never been afforded a state or
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federal hearing on this claim, we must remand to the district court for an

evidentiary hearing.” (citation omitted)). 

Cordova is entitled to an evidentiary hearing because he has presented a

colorable claim of ineffective assistance of counsel based on his trial counsel’s

advice regarding the plea offer.  To prevail on this claim, Cordova must show both

that his trial counsel’s performance was deficient and that he was prejudiced as a

result.  See Strickland v. Washington, 466 U.S. 668, 687 (1984). 

Cordova contends his trial counsel was deficient by advising him that a

twelve-year plea offer “would always be there” and by failing to inform him until

after the motion to dismiss had been denied that the plea offer had been withdrawn. 

These two alleged actions were each deficient under Strickland – the first because

it implied that the plea offer would remain available even after Cordova filed a

motion to dismiss, and the second because it deprived Cordova of a potential

opportunity to resurrect the plea offer by withdrawing the motion to dismiss.  See

Nunes v. Mueller, 350 F.3d 1045, 1053 (9th Cir. 2003) (“During all critical stages

of a prosecution, which must include the plea bargaining process, it is counsel’s

‘duty to consult with the defendant on important decisions and to keep the

defendant informed of important developments in the course of the prosecution.’”

(quoting Strickland, 446 U.S. at 688)).  
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Judge Bea argues in dissent that Cordova’s claim of ineffective assistance

must fail because it rests on “defense counsel’s guess about the future conduct of a

third party.”  The problem, however, is not that defense counsel hazarded a guess

about what the prosecutor would do; it is that he affirmatively misrepresented to

Cordova that a plea agreement would always be available – a statement that was

plainly false.  “[W]here the issue is whether to advise the client to plead or not ‘the

attorney has the duty to advise the defendant of the available options and possible

consequences’ and failure to do so constitutes ineffective assistance of counsel.” 

United States v. Blaylock, 20 F.3d 1458, 1465 (9th Cir. 1994), (quoting Beckam v.

Wainwright, 639 F.2d 262, 267 (5th Cir. 1981).  Here, defense counsel did not

advise Cordova of the available options and possible consequences; instead, he

allegedly assured Cordova that an option would always be there to take the twelve-

year offer (thus implying to Cordova that withdrawal of the offer would not be a

potential consequence of moving to dismiss the charges), and he allegedly failed to

inform Cordova of the consequences when the offer was withdrawn (thus denying

Cordova a chance to reverse the prosecutor’s decision, before the court ruled on the

motion to dismiss). 

The deficiencies were also prejudicial – had Cordova been properly advised,

he alleges he would have accepted the twelve-year offer.  Instead, he was
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sentenced to a prison term of twenty-five years to life under California’s three

strikes law.  See Blaylock, 20 F.3d at 1467 (considering disparity between the

actual sentence imposed and the sentence recommended in the plea agreement as a

factor in establishing Strickland prejudice).  

Cordova has established his entitlement to an evidentiary hearing to resolve

the issues he has raised pertaining to his counsel’s handling of the government’s

twelve-year plea offer.  These issues include, but are not limited to, whether

Cordova’s counsel told him what Cordova says he did, what Cordova’s

understanding was of the plea bargaining process in view of his previous

experience, when and why the government decided to revoke its plea offer, and

whether the government would have reinstated its offer if Cordova had withdrawn

his motion to dismiss.  Accordingly, we remand Cordova’s habeas petition to the

district court for an evidentiary hearing on his claim that he received ineffective

assistance of trial counsel with regard to the government’s offer of a twelve-year

prison term.  

B. Failure to Investigate Vindictive Prosecution

Cordova contends that his trial counsel was also ineffective for failing to

investigate whether he was being prosecuted in a vindictive or selective fashion

due to his Mexican ancestry, his past membership in the Nuestra Familia prison
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gang, and/or his refusal to cooperate in the prosecution of another Nuestra Familia

member.  Under both California and federal law, however, a prosecutor’s decision

about whether and how to bring criminal charges against a defendant is virtually

unreviewable.  See Bordenkircher v. Hayes, 434 U.S. 357, 364 (1978); People v.

Michaels, 28 Cal.4th 486, 514-15 (2002).  We are aware of no case – and Cordova

does not point to one – in which a criminal defendant has successfully challenged a

prosecutor’s decision about whether to bring charges and which charges to bring.

In these circumstances, defense counsel’s decision not to investigate or raise

a claim of vindictive prosecution was a sound strategical choice, and his

performance therefore did not fall “below an objective standard of

reasonableness.”  Strickland, 466 U.S. at 688.  Further, even though it improperly

analyzed Cordova’s Sixth Amendment claim regarding the failure to investigate

vindictive prosecution, the California Court of Appeal’s resolution of that claim

was not an unreasonable application of Strickland, and Cordova is therefore not

entitled to habeas relief on that aspect of the claim.  See 28 U.S.C. § 2254(d);

Fisher v. Roe, 263 F.3d 906, 914 (9th. Cir. 2001), overruled on other grounds,

Payton v. Woodford, 346 F.3d 1204, 1218 n.18 (9th Cir. 2003).

AFFIRMED in part, VACATED in part, and REMANDED for an

evidentiary hearing.


